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A T T O R N E Y S A T LAW 

HUNTER FERGUSON 

Direct (206) 386-7514 
January 7, 2011 hoferguson@stoel.com 

VIA ELECTRONIC FILING 

Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 

Re: GNP Rly, Inc. Petition for Exemption, STB Finance Docket No. 35407; J T J O C T } ^ 

GNP Rly, Inc. Petition to Vacate NITU or Abandonment, STB Doclcet Nos. AB-6 
(Sub. No. 463X) and AB-6 (Sub. No. 465X) 9 I Q f n 

The City of Redmond's Petition for Leave to Reply to the GNP Riy Inc's Sur-
Reply and Accompanying Reply '̂  o r ^ 

Dear Ms. Brown: 

Please find enclosed the City of Redmond, Washington's Petition for Leave to Reply to the 
Replies of GNP Rly, Inc. filed in the above-captioned proceedings and Redmond's 
accompanying Reply. Ifyou have any questions, please do not hesitate to contact me. 

Very truly yours, 

Hunter Ferguson 
Attomey for City of Redmond, Washington 

cc: Parties ofRecord 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Docket No. AB-6 (Sub-No. 463X) 

BNSF RAILWAY COMPANY - ABANDONMENT EXEMPTION - IN KING COUNTY, 
WASHINGTON 

(Redmond Spur, MP 0.00 to MP 7.30) 

STB Docket No. AB-6 (Sub-No. 465X) 

BNSF RAILWAY COMPANY - ABANDONMENT EXEMPTION - IN KING COUNTY, 
WASHINGTON 

(Woodinville Subdivision, MP 11.25 to MP 23.80) 

STB Finance Docket No. 35407 

GNP RLY INC. - ACQUISITION AND OPERATION EXEMPTION - REDMOND SPUR 
AND WOODINVILLE SUBDIVISION - VERIFIED PETITION FOR EXEMPTION 

PURSUANT TO 49 U.S.C. § 10502 

THE CITY OF REDMOND'S 
PETITION FOR LEAVE TO REPLY TO 

GNP RLY INC'S SUR-REPLY 

Matthew Cohen 
Hunter Ferguson 
STOEL RIVES LLP 
600 University Street, Suite 3600 
Seattle, WA 98101 
Teiephone: 206-624-9000 
Facsimile: 206-386-7500 
mcohen@stoel .com 
hoferguson(2).stoel .com 

Attorneysfor the City of Redmond, Washington 

January 7,2011 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Docket No. AB-6 (Sub-No. 463X) 

BNSF RAILWAY COMPANY - ABANDONMENT EXEMPTION - IN KING COUNTY, 
WASHINGTON 

(Redmond Spur, MP 0.00 to MP 7.30) 

STB Docket No. AB-6 (Sub-No. 465X) 

BNSF RAILWAY COMPANY - ABANDONMENT EXEMPTION - IN KING COUNTY, 
WASHINGTON 

(Woodinville Subdivision, MP 11.25 to MP 23.80) 

STB Finance Docket No. 35407 

GNP RLY INC. - ACQUISITION AND OPERATION EXEMPTION - REDMOND SPUR 
AND WOODINVILLE SUBDIVISION - VERIFIED PETITION FOR EXEMPTION 

PURSUANT TO 49 U.S.C. § 10502 

THE CITY OF REDMOND'S 
PETITION FOR LEAVE TO REPLY TO 

GNP RLY INC'S SUR-REPLY 

Pursuant to 49 C.F.R. § 11.17.1, the City of Redmond, Washington ("Redmond") 

petitions for leave to file a reply to a reply. On November 9,2010 Redmond filed conunents on 

GNP's Petition For Exemption to acquire operating rights on the Redmond Spur. Approximately 

one month later the Board released its decision in San Francisco Bay Railroad-Mare Island— 

Operation Exemption — California Northern Railroad {"Mare Island f ) . ' That decision 

' STB Finance Docket No. 35304 (STB served December 6,2010). On the same day, the 
Board issued a related decision in San Francisco Bay Railroad-Mare Island — Mare Island 
Petition for Emergency Service Order and Petition for Declaratory Order — Lennar Mare 
Island. LLC, STB Finance Docket No. 35360 (STB served December 6,2010) {''Mare Island 

(continued...) 
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affirmed a key contention in Redmond's comments, that an operator seeking Board authorization 

to acquire a rail line must document its contractual authority to acquire or occupy the property. 

King County first mentioned Mare Island I in its reply comments, filed December 15,2010.^ On 

December 22 GNP movedfor leave to reply to the reply of King County.^ In its proposed Sur-

Reply, GNP sought to distinguish Mare Island L Redmond, which has, had no opportunity to 

discuss this decision issued after the comment deadline, does not oppose GNP's motion for 

leave, so long as Redmond has an equal opportimity to address the significance of Mare Island! 

Although parties are not normally permitted to reply to replies,* the Board may allow 

such replies when doing so would clarify the parties' legal arguments wdthout prejudicing other 

parties or unduly prolonging the proceedings.' These criteria are met here. Mare Island I 

addresses a core issue bearing on the facial adequacy of GNP's Petition For Exemption. Giving 

Redmond the same opportunity as GNP to address the relevance of that decision will not 

prejudice other parties or unduly prolong these proceedings. 

Accordingly, Redmond should be permitted to file the following reply memorandum. 

(.. . continued) 
//"). Redmond does not discuss Mare Island II because that matter involved (1) a petition for 
emergency service, which is not at issue here, and (2) a petition for a declaratory order, which 
was denied based on the decision in Mare Island I. See Mare Island II, slip op. at 3-4. 

See Reply of King County, Washington Regarding Petitions of GNP Rly Inc. ("King 
County's Reply") at 5-7 (filed December 15,2010). 

^ See Motion of GNP Rly Inc. For Leave To Reply To King County's Reply Conunents 
("GNP's Sur-Reply") (filed December 22,2010). 

*S'ee49C.F.R.§ 1104.13(c). 

' See BNSF Railway Company — Discontinuance of Trackage Rights Exemption — In 
Peoria and Tazewell Counties, III., STB DocketNo. AB 6 (Sub-No. 470X), slip op. at 1 (STB 
served June 4,2010). The Board may also consider whether additional pleadings would enhance 
or complete the factual record. As Redmond does not seek to supplement the factual record, that 
criterion is not a factor in this context. 
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THE CITY OF REDMOND'S REPLY TO 
GNP RLY INC.'S SUR-REPLY 

I. INTRODUCTION 

Contrary to GNP's arguments in its proposed Sur-Reply, Mare Island I is germane to this 

matter. In Mare Island I the Board confirmed a critical point made by Redmond in its 

comments: a carrier seeking an exemption to acquire a rail line must show that it has an 

agreement or pending agreement for possession ofthe line with the owner ofthe rail property to 

be eligible for an exemption. The facts at issue in Mare Island I differ in many respects from 

those presented here, but the key fact that mattered to the Board is conunon to both proceedings. 

Neither GNP nor the San Francisco Bay-Mare Island Railroad could satisfy the requirement that 

an operator seeking to acquire an existing rail line must produce proof that it holds contractual or 

operating rights to occupy the property. Mare Island I confirms that the Board will enforce that 

requirement. 

II. ARGUMENT 

In its comments on GNP's Petition For Exemption, Redmond urged the Board to deny 

GNP's Petition because GNP has not entered into an agreement with Redmond and with the Port 

of Seattle to access the Redmond Spur.̂  Redmond noted that when a railroad files a notice of 

class exemption to acquire a rail line, the railroad is required by 49 C.F.R. § 1150.43(c) to 

include in its notice a "statement that an agreement has been reached or details about when an 

agreement will be reached." Redmond explained that, in light ofthe history ofthe Board's 

^ See The City of Redmond's Comments in Opposition ("Redmond's Comments") 
at 38^8 (filed November 9, 2010). 
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regulations and the structure of ICCTA, 49 U.S.C. § 101 et seq., the same substantive 

requirement of this regulatory provision — proof of an actual or pending agreement — applies to 

petitions for exemption as well as notices? 

On December 15 King County and GNP each filed replies to conunents filed by other 

parties. King County's reply cited the recently issued Mare Island decisions for the proposition 

that "an entity, even a railroad with Board authority to operate, caimot force its way onto a line 

without first obtaining sufficient property interests or contractual rights."* GNP's reply asserted 

that proof of an agreement is not necessary because the Board's regulations do not require such 

an agreement when a carrier seeks to reactivate a railbanked rail line.^ 

On December 22, GNP moved for leave to reply to King County's reply comments. 

GNP devoted much of its sur-reply to efforts to distinguish the Mare Island decisions.'" GNP 

pointed out that the Mare Island decisions involved competing carriers, that the petitioner 

misrepresented the facts, that the petitioner sought an emergency service order, that the property 

owner was a developer, and that the corridor was not railbanked." 

Redmond sees no need for the Board to consider the various factual differences alleged 

by GNP between the Mare Island facts and those presented here. The significance of Mare 

Island I is that the Board there confirmed the importance ofthe requirement that an operator 

seeking Board authorization to acquire a rail line must show that it has authority to occupy the 

property. The Board ruled that a notice of exemption was void ab initio because the acquiring 

'5ee if/, at 40-41 

* King County's Reply at 6. 

' See Reply Comments of GNP Rly Inc. ("GNP's Reply") at 14-18 (filed December 15, 
2010). 

"̂  See GNP's Sur-Reply at 6-9. 

" 5ee irf. at 6-8. 
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railroad had not reached an agreement with one ofthe owners ofthe subject rail property. The 

Board explained that the agreement required by the regulations was material to the proposed 

acquisition, that is, "the transaction would not have otherwise qualified for an exemption."'^ In 

so ruling, the Board noted that "agreements would be needed with both" property owners.'"' 

Like the railroad in Mare Island I, GNP seeks an exemption to acquire a rail line owned 

by other entities — Redmond and the Port of Seattle. That Mare Island I involved an exemption 

from 49 U.S.C. § 10901 while GNP seeks an exemption from 49 U.S.C. § 10902 is immaterial 

because, as the Board observed after it promulgated rules to implement the regulatory scheme 

under ICCTA, the regulatory criteria under both statutory provisions "are substantially the 

same."''' Just as no agreement existed in Mare Island I between the railroad and one ofthe two 

property owners, GNP does not have agreements with Redmond and the Port that would allow it 

to operate freight service on the Redmond Spur. GNP has no agreement with Redmond. 

Although GNP has a limited license agreement with the Port conceming use ofthe northem part 

ofthe Redmond Spur for some rail operations, that agreement expressly prohibits GNP from 

operating freight service on the line.'' And just as the absence of an agreement was fatal to the 

'̂  Mare Island I, slip op. at 3 (citing Berkshire Scenic Ry. Museum, Inc. v. ICC, 52 F.3d 
378 (1st Cir. 1995)). 

'•̂  Id, slip op, at 4 n.8 (emphasis added). 

'* 1 S.T.B. 95,96 (decided June 14.1996). published at 61 Fed. Reg. 32355 (June 24, 
1996). For further discussion of this point, see Redmond's Comments at 40-41. 

" See Railroad Right of License between Port of Seattle and GNP Rly, Inc. § 2.2, Ex. E. 
to Redmond's Comments. Redmond discussed the terms of this license agreement in its earlier-
filed comments. See Redmond's Conunents at 9-11. 
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railroad's attempt to seciure an exemption in Mare Island I,̂ ^ the absence of an agreement 

permitting GNP to operate on the Redmond Spur is fatal to GNP's petition. 

GNP fails in its attempts to meaningfully distinguish Mare Island I. A common thread 

running through many of GNP's arguments is that the requirements for obtaining an exemption 

from regulation under 49 U.S.C. § 10902 for the transfer of a short line do not apply ifthe line is 

railbanked.'^ But GNP fails to identify any authority to support its assertion. As noted above 

and discussed in Redmond's Comments,̂ * the regulations codified at 49 C.F.R. Part 1150, 

subpart D set forth the terms that must be met to obtain authority to construct, acquire or operate 

a rail line, and those regulations do not contain special exceptions for railbanked lines. 

Therefore, an agreement between GNP and the property owners is necessary. 

GNP asserts that this matter differs firom the situation presented in Mare Island I because 

GNP has candidly acknowledged that it does not have an agreement with Redmond." The 

exemption notice at issue in Mare Island I was void not because the railroad failed to state that it 

had reached an agreement with the property owner. The railroad there was not entitled to an 

exemption because it had not entered into such an agreement.^" As the First Circuit explained in 

Berkshire Scenic Railway Museum, Inc. v. I C C — an opinion on which the Board relied in 

Mare Island I— the determination of whether an exemption notice is void properly tums on 

whether the disputed information in the notice "concem[ed] a material part ofthe transaction" 

'̂  See Mare Island I, slip op. at 4. 

" See GNP's Sur-Reply at 6-7. 

'* See Redmond's Corrunents at 39. 

" See GNP's Sur-Reply at 7. 

°̂ See Mare Island I, slip op. at 4. 
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itself, not simply the form ofthe notice.^' Redmond agrees that GNP is quite open about its 

inability to produce an agreement that would authorize GNP to occupy the Redmond Spur. But, 

as the Board clarified in Mare Island I, the absence of such an agreement is a fatal flaw in GNP's 

exemption petition. 

HI. CONCLUSION 

For the foregoing reasons and those set forth in Redmond's Conmients, the Board should 

deny GNP's Petition for Exemption. 

January 7,2011 Respectfully submitted, 

Matthew Cohen 
Hunter Ferguson 
STOEL RIVES LLP 
600 University Street, Suite 3600 
Seattle, WA 98101 
Telephone: 206-624-9000 
Facsimile: 206-386-7500 
mcohen(a).stoel.com 
hoferguson@.stoel.com 

Attorneysfor the City of Redmond, Washington 

^'52F.3dat381. 
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